“The setbacks are in place to ensure drainage of the land. In this case, the setback
restrictions could adversely affect the wash easement by having to redirect the wash
easement around the building built within the specific setbacks. The wash easement also
prevents access to the west side of the backyard. There is less than 7’ between the
drainage wash and the west side of the garage. The proposed southeast side building
location is an existing open desert landscape area. The location of the proposed
building would have no affect on the property drainage or wash easement. Additionally,
the current driveway provides access fo the backyard on the east side of the parcel here
the accessory building would be located , Not affecting the drainage plan is the main
goal of the specific setbacks of the subdivision. The homeowner would have no problem
building within the specific setbacks if those setback regulations did not negatively affect
the property drainage plan. Two main goals can be accomplished in this case. One, the
drainage plan is not compromised and two, the homeowner can increase the value of
the property by adding an accessory building.”

Findings:

16.

17.

The applicant has the burden of proving that, in accordance with ARS §11-816.B.2 and
MCZO, Art. 303.2.2, the property is entitled to receive a variance. To do so, the applicant
must present evidence that, due to a peculiar condition related to the land, that being
something that is not a common condition of other properties, applying the requirement
of the MCZO as written to this particular property would work an undue hardship on the
property. In addition, the applicant must demonstrate that the granting of the variance
would preserve the general intent and purpose of the MCZO.

Based upon what the applicant has submitted and the staff analysis in this report, staff
offers the following findings:

¢ The applicant has failed to demonstrate that there is a peculiar condition facing the
property because the drainage easement in question was a part of the approved
and recorded plat that created the subject property. Furthermore the RUPD
standards that prevent accessory structures to encroach outside of the lot's buildable
area are applicable to all properties within the recorded plat.

¢ The applicant has failed to demonstrate that the strict application of the MCZO to the
applicant’s property has caused undue physical hardship that prevents the
development of the property. There are alternatives available to the property, such
as relocating and reducing the size of the accessory structure, thus variance is not
warranted.

¢ The applicant has failed to demonstrate the peculiar condition / physical hardship is
not self-created in the line of title in that the drainage easement was established
when the subdivision plat was recorded in August 28, 1987 and the setback
requirements were established as part of the RUPD standards set via 785-225 which
predates the plat. Both of which were established well before the current property
owner purchased the parcel.

However, if the Board finds that the applicant has proven entitlement to the variance;
then, the Board must state on the record the basis for that determination with findings
and conclusion in a motion to grant the relief sought.

In such event staff would offer the Board the following Conditions of Approval:
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a) Variance approval establishes a 5 south setback line for a 1,200 square foot
accessory structure for APN 211-23-196.

b) Variance approval establishes a 5’ east setback line for a 1,200 square foot accessory
structure for APN 211-23-196.

Presented by: Joseph Mueller. Planner
Reviewed by: Darren V. Gerard, AICP, Planning Manager
Aftachments: Case Map (1 page)

Application / Supplemental Questionnaire (3 pages)
Site Plan (1 page)
Engineering Comments (1 page)
MCESD Comments (1 page)
RUPD Memo (1 page)
Response from Cave Creek (2 pages)
Letters of Support (3 pages)
*2/17/22 BOA Minutes for BA2021056(2 pages)
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